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3CA/ORDER
PER RAVISH SOOD, JUDICIAL MEMBER:

The present appeal filed by the assessee is directed against the order
passed by the CIT(A)-32, Mumbai, dated 02.11.2015, which in itself arises
from the order passed by the A.O under Sec.143(3) r.w.s. 147 of the Income
Tax Act, 1961 (for short ‘Act), dated 18.02.2015 for A.Y 2009-10. The

assessee assailing the order of the CIT(A) had raised before us the following

grounds of appeal:-

“1. Under the facts and circumstances of the case and in law, the
Learned Commissioner of Income Tax (Appeals) erred in
confirming the additions made by the Assessing Officer to the
extent of Rs. 5,97,167/- on account of alleged bogus purchases.

2. The Appellant prays that the addition on account of alleged
bogus purchases made by the assessing officer and confirmed by
the Commissioner of Income Tax (Appeals) to the extent of Rs.
5,97,167/- may be deleted.
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3. Your Appellant craves leave to add, alter, amend, or modify or
delete any of the above grounds of appeal.”

2. Briefly stated, the facts of the case are that the assessee who is
engaged in the business of trading in iron and steel had filed his return of
income for A.Y 2009-10 on 30.09.2009, declaring total income of
Rs.2,27,570/-. The return of income filed by the assessee was processed as
such under Sec. 143(1) of the Act. On the basis of information received by
the A.O from the Maharashtra Sales Tax Department that the assessee had
taken accommodation entries to the tune of Rs.1,26,25,095/- in the nature
of bogus purchases, the case of the assessee was reopened under Sec.147 of

the Act.

3. During the course of the assessment proceedings, the A.O in order to
verify the veracity of the information received from the sales tax department,
called upon the assessee to substantiate the purchases of Rs.1,26,25,095/-,

which were claimed to have been made from the following parties:

Name of the party Amount
Siddhivinayak Steel 13,35,693/-
Asian Steel 13,10,358/-
Rupani & Co. 1,13,152/-
Garima Steel Traders 2,08,032/-
Shiv Industries 45,98,956/-
Maruti Steel Traders 50,58,904/-
Total 1,26,25,095/-

However, despite sufficient opportunity the assessee failed to place on
record documentary evidence viz. purchase register, delivery challans, lorry
receipts, transportation details etc. which could prove to the hilt the
genuineness and veracity of the purchase transactions. Rather, the assessee
tried to impress upon the A.O that the authenticity of the purchase
transactions could not doubted for the reason that the payments to the said
respective parties were made through banking channels. On the basis of the
aforesaid facts, the A.O not being persuaded to subscribe to the claim of the
assessee that it had made genuine purchases from the aforementioned

parties, declined to accept the same. However, the A.O observing that the



Page [3
ITA No. 79/Mum/2016 AY. 2009-10
Shri Abdul Sayeed Samane Vs. Income Tax Officer-20(1)(1)

assessee had actually purchased the goods under consideration, though not
from the aforementioned parties, but from the open/grey market, thus did
not dislodge the corresponding sales accounted for by the assessee in its
books of account. The A.O was of the considered view that as the assessee
had made the purchases of the goods not from the aforementioned hawala
parties, but rather from the open/grey market, therefore, it must have
benefited by way of saving on sales tax etc. On the basis of the
aforementioned deliberations and taking support of various judicial
pronouncements, the A.O concluded that the profit element embedded in
making of such purchases by the assessee from the open/grey market could
safely be taken at 12.5% of the aggregate value of the bogus purchases of
Rs.1,26,25,095/-. In the backdrop of the aforesaid observations, the A.O
made an addition of Rs.15,78,136/- in the hands of the assessee.

4. Aggrieved, the assessee carried the matter in appeal before the CIT(A).
The CIT(A) after deliberating on the contentions advanced by the assessee,
was however not persuaded to subscribe to his claim that as the
genuineness of the purchase transactions was duly proved, hence the A.O
had erred in characterising the same as bogus purchases. Rather, the CIT(A)
after deliberating at length on the facts of the case was persuaded to be in
agreement with the view taken by the A.O, that the assessee had failed to
substantiate the genuineness and veracity of the purchases claimed to have
been made from the aforementioned parties. However, the CIT(A) did find
favour with the claim of the assessee that the addition in respect of the
purchase transactions under consideration was liable to be restricted to the
extent of the disclosed gross profit of 4.73% for the year under
consideration. On the basis of his aforesaid deliberations the CIT(A)

restricted the addition in the hands of the assessee to Rs.5,97,167/-.

5. The assessee being aggrieved with the order of the CIT(A) had carried
the matter in appeal before us. We find that the assessee despite being
intimated as regards the date of hearing of the appeal, had however neither
put up an appearance before us nor any application seeking an

adjournment has been filed by him. We thus, in the backdrop of the
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aforesaid facts are constrained to proceed with the matter after hearing the
respondent revenue and perusing the orders of the lower authorities. The 1d.
Departmental Representative (for short ‘D.R’) relied on the order passed by

the CIT(A).

6. We have heard the 1d. D.R. and perused the orders of the lower
authorities. We find from a perusal of the orders of the lower authorities,
that the fact that the assessee had merely obtained accommodation entries
from the aforementioned six parties and had not made any genuine
purchases from them stands proved to the hilt. We are of the considered
view that now when it remains as a matter of fact that the assessee had
made purchases of the goods under consideration, though not from the
aforementioned hawala parties, but from the open/grey market, thus the
fact that the assessee must had benefited from procuring such goods at a
lower rate by way of saving on sales tax and such other benefits, cannot be
ruled out. We find that though the A.O had estimated such monetary benefit
in the hands of the assessee at the rate of 12.5% of the aggregate value of
the such bogus purchases, however the same was restricted by the CIT(A) to
the extent of the disclosed gross profit of 4.73% shown by the assessee
during the year under consideration. We are of the considered view that as
the CIT(A) had already adopted a reasonable approach and had restricted
the disallowance in the hands of the assessee to 4.73% of the aggregate
value of the bogus purchases, hence we do not find any reason to dislodge
the same. We thus, finding no infirmity of the order of the CIT(A), uphold the
addition of Rs.5,97,167/- as sustained by him. The Grounds of appeal No.

1 and 2 are dismissed.
7. The appeal filed by the assessee is dismissed.

Order pronounced in the open court on 15.06.2018

Sd/- Sd/-
(G.S.Pannu) (Ravish Sood)
ACCOUNTANT MEMBER JUDICIAL MEMBER

HIS Mumbai; &l 15.06.2018

Ps. Rohit
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